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Cal WORKs, which stands for “California Work Qpportunity and
Responsibility to Kids” (Welf. & Inst. Code, § 11200),! is the
renamed and ot herw se anmended version of California s forner Ad
to Fam lies with Dependent Children (AFDC) program (Stats.
1997, ch. 270, 8§ 50; Legis. Counsel’s Dig., Assem Bill No. 1542
(1997 Reg. Sess.); see Arenas v. San Diego County Bd. of
Supervi sors (2001) 93 Cal . App. 4th 210, 213-214.) Like the
former state AFDC, Cal WORKs is funded in part by its federal
counterpart (42 U S.C. 8 601 et seq.), now known as Tenporary
Assi stance for Needy Fanmilies (TANF). (88 10100-10101,

11200. 5. )

Cal WORKs is admi ni stered by the Departnment of Soci al
Services (the Departnent). (8 11209.) Cal WORKs provi des aid
and services to famlies with related children under 18 whose
parent or parents cannot support them due to death, incapacity,

i ncarceration, unenpl oynent, or continued absence fromthe hone.
(8 11250, subds. (a)-(c).) Section 11253 is the only exception
to the cutoff of aid at age 18. (88 11250, 11253.)

Section 11253 provides (italics added):

“Aid may not be granted under the provisions of this
chapter to or in behalf of any child who has attai ned the age of

18 unless all of the follow ng apply:

1 Al undesignated section references are to the Wl fare and
I nstitutions Code.



“(a) The child is less than 19 years of age and is
attendi ng high school or the equivalent |evel of vocational or
technical training on a full-time basis.

“(b) The child can reasonably be expected to conplete the
educational or training programbefore his or her 19th
bi rt hday.”

Section 11253, subdivision (b) (hereafter 8§ 11253(b)) is
commonly known as the “conpletion rule.”

Def endant Departnent paid benefits under Cal WORKs to
plaintiffs WlliamFry, Mrie LaBrash, and Audrey Giffin and
their disabled children who were full-tinme high school students.
After the children turned 18 w thout having conpl eted high
school or appearing likely to do so within a year, the
Depart nent di sconti nued benefits based on the conpletion rule;
i.e., because it was unlikely that each child woul d conpl ete
hi gh school by age 19.

Plaintiffs filed a petition for wit of ordinary mandanus
(Code Civ. Proc., 8 1085) and admi nistrative mandanus (Code Civ.
Proc., 8 1094.5), seeking a declaration that section 11253(b) is
unl awful as applied to disabled children and an order
reinstating benefits.

Plaintiffs alleged the only reason their children cannot be
expected to finish high school before their 19th birthday is
because the children are disabled. Plaintiffs averred that, as
applied to their disabled children, the conpletion rule violates
the Americans with Disabilities Act (ADA) (42 U S.C. 8§ 12101 et
seq.), the Rehabilitation Act of 1973 (29 U.S.C. §8 794 et seq.;



hereafter Rehabilitation Act), and California | aw requiring
state-funded prograns to conply with those federal statutes
(Gov. Code, 8§ 11135). According to plaintiffs, the conpletion
rule unlawful Iy discrimnates against these di sabled 18-year-old
children by depriving them of a benefit available to simlarly
situated 18-year-old children who are not disabl ed.

Followi ng a hearing, the trial court denied the petition
and plaintiffs tinmely appeal ed.

We agree with plaintiffs that application of the conpletion
rule to their children unlawfully denies themthe benefits of
t he Cal WORKs program on account of their disabilities. W shal
therefore reverse the judgnent and remand the matter to the
trial court for the taking of evidence as to the Departnent’s
current ability to pay benefits to plaintiffs and others in the
state simlarly situated.

FACTUAL AND PROCEDURAL BACKGROUND

At all relevant tinmes, plaintiffs’ children were under age
19 and enrolled full-time in high school.

The parties have stipulated that the children are di sabl ed
wi thin the neaning of the ADA and the Rehabilitati on Act and
that only their disabilities appeared likely to prevent them
from conpl eting high school by the age of 19. Thus, there is no
di spute that their benefits were cut off solely due to
disability.

Plaintiffs tinely appealed the term nation of benefits.
Plaintiff LaBrash’s term nation was resci nded and LaBrash

wi t hdrew her appeal after her daughter’s high school principal



i nforned the Departnent that the child could be expected to
graduate by age 19.2 After adnministrative hearings on the
remai ni ng appeal s, defendant Saenz in her capacity as Director
of the Departnment upheld the term nations under the conpletion
rule. (We shall refer to defendants as “the Departnent” for
conveni ence.)

Plaintiffs thereafter filed their wit petition in
Sacranento County Superior Court. 1In a declaration filed in
support of the petition, plaintiff Giffin averred that her
child had received $652 per nonth in Suppl enental Security
| ncone (SSI) benefits up until Novenber 2000 and $807 per nonth
thereafter, amounts in excess of the $294 per nonth Giffin had
recei ved under Cal WORKs as the child s caretaker parent. The
other plaintiffs declared that their children received no
benefits other than the discontinued Cal WORKs benefits.

After a hearing on the nmerits, the superior court denied
the wit and issued judgnment on all clainms for defendants. The
court found: “The provisions of . . . section 11253(b)
constitute an essential eligibility requirenment, within the
meani ng of the ADA and the Rehabilitation Act. The purpose of
the Cal WORKs programis to provide a nurturing, supportive hone
for a needy child. The point of demarcation between a child and

an adult defines the basic programeligibility paraneter with

2 Defendants have stipul ated, however, that if a change in the
child s school program due to her disability del ayed her
graduation, her benefits would again be in jeopardy. Defendants
do not chal lenge LaBrash’s standing in this appeal.



substantive financial consequences. [9Y] [] The relief
requested by petitioners would constitute a fundanental
alteration of the Cal WORKs program. . . within the meaning of
t he ADA and the Rehabilitation Act.”
DI SCUSSI ON
I
The Trial Court Erred in Concluding that the Conpl etion Rul e Was

An Essential Eligibility Requirenment of Cal WORKS

As the essential facts are undi sputed, we have only
guestions of |law before us. In reviewing the denial of a
petition for wit of mandanus, whether under Code of Civil
Procedure section 1085 or section 1094.5, we review questions of
| aw de novo. (County of Sonoma v. Comm ssion on State Mandates
(2000) 84 Cal . App.4th 1264, 1278-1279; Silver v. Los Angel es
County Metropolitan Transportation Authority (2000) 79
Cal . App. 4th 338, 347-348.)

Gover nnment Code section 11135 currently provides in part:
“(a) No person in the State of California shall, on the basis
of . . . disability, be unlawfully denied . . . the benefits of,
or be unlawfully subjected to discrimnation under, any program
or activity that is . . . funded directly by the state, or
recei ves any financial assistance fromthe state. [f] (b) Wth
respect to discrimnation on the basis of disability, prograns
and activities subject to subdivision (a) shall neet the
protections and prohibitions contained in Section 202 of the
Anericans with Disabilities Act of 1990 (42 U S.C. Sec. 12132),

and the federal rules and regul ati ons adopted in inplenentation



t hereof, except that if the laws of this state prescribe
stronger protections and prohibitions, the prograns and
activities subject to subdivision (a) shall be subject to the
stronger protections and prohibitions.” The ADA and the
Rehabilitation Act apply to any program or activity which
recei ves TANF funds, such as Cal WORKs. (42 U.S.C. § 608(d).)3

The ADA provides in part: “Subject to the provisions of
this subchapter [Title Il, 42 U S. C. 8§ 12131 et seq.], ho
qualified individual with a disability shall, by reason of such

disability, be excluded fromparticipation in or be denied the
benefits of the services, prograns, or activities of a public
entity, or be subjected to discrimnation by any such entity.”
(42 U.S.C. § 12132; see also 28 C.F.R § 35.130(a) (2001).)
Simlarly, the Rehabilitation Act provides in part: “(a) No
otherwise qualified individual with a disability in the United
States, as defined in section 706(20) [29 U.S.C. § 705(20)]
shall, solely by reason of her or his disability, be excluded
fromthe participation in, be denied the benefits of, or be
subj ected to discrimnation under any programor activity
recei ving Federal financial assistance. . . . [f] (b) For the
pur poses of this section, the term‘programor activity’ means

all of the operations of [{] [] a departnent . . . of a State

S Title Il of the ADA incorporates the enforcenment provisions of
the Rehabilitation Act, and case | aw construing the
Rehabilitation Act provides guidance in construing the ADA. (In
re Anthony P. (2000) 84 Cal.App.4th 1112, 1116; Bl ack v.
Departnent of Mental Health (2000) 83 Cal.App.4th 739, 749.)



governnent; or [f] [] the entity of such State
governnent that distributes such assistance and each such
departnent . . . to which the assistance is extended, in the
case of assistance to a State . . . government . . . .7 (29
US C 8 794; see also 45 CF.R 8§ 84.4(a) (2001).)

Under both the ADA and the Rehabilitation Act, a person
“qualified” to receive governnent benefits or services or to
participate in a governnent programor activity is one who,
“Wth or without reasonable nodifications to rules, policies, or
practices, . . . neets the essential eligibility requirenents”
for such benefits, services, or participation. (42 US.C
§ 12131(2) [ADA]; see also 28 C.F.R § 35.104 (2001)
[inplementing ADA]; 28 C.F.R 8 41.32(b) (2001) [inplenmenting
Rehabilitation Act].) Plaintiffs contend the trial court erred
in finding the conpletion rule an “essential eligibility
requi renent” of Cal WORKs. Plaintiffs are correct.

Under TANF, a “mnor child” qualified to receive benefits
is “an individual who-- [T] (A) has not attained 18 years of
age; or [Y] (B) has not attained 19 years of age and is a full-
time student in a secondary school (or in the equival ent |evel
of vocational or technical training).” (42 US.C. §8 619;
italics added.) TANF does not require an eligible child to

conpl ete high school by age 19.4 Plaintiffs’ children, who were

4 Under the former federal -state AFDC regime, states coul d not

i npose eligibility requirenents beyond those specified in the
federal AFDC statutes because to do so would violate the federal
Suprenmacy C ause. (U. S. Const., art. VI, §8 2. See, e.g.,



under 19 and enrolled full-tinme in high school when plaintiffs’
Cal WORKs benefits were cut off, therefore net the “essenti al
eligibility requirements” of the federal statute for receiving
TANF funds.

The Departnent asserts that the conpletion rule is
essential to Cal WORKs because, by enacting that rule in a state
statute (8 11253(b)), the Legislature showed that it thought the
rule essential. |Indeed, the Departnent says: “The conpletion
requi renent was designed by the California Legislature to be an
essential conponent of Cal WORKs, and that decision is
controlling.” (ltalics added.) The Departnent is w ong.

A programeligibility requirenment which could discrimnate
agai nst the disabled nmay be deened essential only if the
program s purposes coul d not be achieved w thout the
requirement. (See Al exander v. Choate (1985) 469 U.S. 287, 300-
301 [83 L. Ed.2d 661, 671-672]; Pandazides v. Virginia Bd. of
Educ. (4th Cir. 1991) 945 F.2d 345, 349; Strathie v. Departnent
of Transp. (3d Cir. 1983) 716 F.2d 227, 230-231.) |If a

requirenent is not essential in that sense, the fact that it is

Townsend v. Swank (1971) 404 U. S. 282, 286 [30 L.Ed.2d 448,
453]; Bryant v. Swoap (1975) 48 Cal.App.3d 431, 434.) As we
have just explained, section 11253(b) inposes an eligibility
requi renent beyond that found in its TANF counterpart: the
conpletion rule. However, plaintiffs have not asked us to
consi der whether the rule of Townsend v. Swank, supra, and
Bryant v. Swoap, supra, remains in effect under TANF, or

whet her, if so, section 11253(b) woul d be unconstitutional on
its face under that rule. (See Anderson v. Superior Court
(1998) 68 Cal.App.4th 1240, 1248-1249.) W therefore express no
vi ew on that issue.



enbodied in a statute rather than a regul ati on nakes no
difference. “[I]n virtually all controversies involving the ADA
and state policies that discrimnate against disabled persons,
courts will be faced with legislative (or executive agency)

del i berati on over rel evant statutes, rules, and regul ations.”
(Crowder v. Kitagawa (9th Cir. 1996) 81 F.3d 1480, 1485; italics
added.) The courts have a duty to see that “the mandate of
federal law is achieved” (ibid.), and statutes are no nore

i mmune to judicial scrutiny for ADA conpliance than are rules or
regulations. (Ilbid.)

Di sabl ed plaintiffs have often brought challenges in
federal court to governnment entities’ decisions to deny benefits
or services in reliance on rules alleged to be essenti al
eligibility requirements for receiving the benefit or service.
(42 U.S.C. § 12131(2).) The federal courts have taken two
di fferent approaches to such challenges. Sone have | ooked first
to the general purposes of the program and how the rul e serves
t hose purposes, while others have | ooked first to the
characteristics of the individual plaintiff seeking exenption
fromthe rule. Under the former approach, “even if waiver of a
rule woul d be reasonabl e under the circunstances of the
particul ar case, the waiver would not be required if the rule
itself is generally an essential or necessary eligibility
requi rement.” (VWashington v. Indiana H gh School Athletic
Ass’'n, Inc. (7th CGr. 1999) 181 F.3d 840, 850 (Wshington).)
Under the latter approach, the court asks “whether waiver of the

rule in the particular case at hand would be so at odds with the

10



pur poses behind the rule that it would be a fundanental and

unr easonabl e change” in the governnent program (lbid.) 1In
sone contexts, the choice of approach will decide the outcone.
(Conpare Pottgen v. Mssouri State H gh School Activities Ass'n
(8th Cir. 1994) 40 F.3d 926, 929 (Pottgen) [age-18 cutoff
“essential eligibility requirenment” of high school sports
program because it serves progran s general purposes] with id.
at p. 931 [dis. opn. of Arnold, C J., opining waiver of cutoff
for plaintiff would not fundanentally alter prograny.)

Al t hough the court in Washington v. Indiana H gh School
Athletic Ass’'n, Inc., supra, 181 F.3d 840 held the individual-
based approach to be “the better view (id. at p. 850), the
federal courts have nore often chosen the program based
approach. (See, e.g., MPherson v. M chigan H gh Schoo
Athletic Ass’n, Inc. (6th Gr. 1997) 119 F. 3d 453, 461; Does 1-5
v. Chandler (9th Cr. 1996) 83 F.3d 1150, 1154-1155; Sandi son v.
M chigan Hi gh School Athletic Ass’'n, Inc. (6th Cr. 1995) 64
F.3d 1026, 1034; Easley v. Snider (3rd Cr. 1994) 36 F.3d 297,
300-304.) One reason for this choice my be the courts’ fear
t hat under the individual -based approach “[a] public entity
coul d never know the outer boundaries of its ‘services,
programs, or activities.” A requirenment could be deened
essential for one person with a disability but immuaterial for
another simlarly, but not identically, situated individual.”
(Pottgen, supra, 40 F.3d at p. 931.) Recognizing the validity
of this concern, we shall follow the majority approach and | ook

to the general purposes of Cal WORKs, rather than to the

11



i ndi vidual plaintiffs’ characteristics, to determ ne whether the
conpletion rule is an essential eligibility requirement of the
program

The Legi sl ature has defined the purposes of Cal WORKs as
follows: “The Legislature finds and declares that the famly
unit is of fundanmental inportance to society in nurturing its
menber s, passing on val ues, averting potential social problens,
and providing the secure structure in which citizens |live out
their lives. Each famly unit has the right and responsibility
to provide its own economi c security by full participation in
the work force to the extent possible. Each famly has the
right and responsibility to provide sufficient support and
protection of its children, to raise themaccording to its
val ues and to provide every opportunity for educational and
social progress.” (8 11205.) Wth these ains in mnd, “[e]very
county . . . shall administer this chapter in such a manner as
to achi eve the greatest possible reduction of dependency and to

pronote the rehabilitation of recipients.” (§ 11207.)°

> These purposes closely resenbl e those decl ared by Congress for
state prograns receiving federal funds through TANF:

“(1) [P]rovide assistance to needy famlies so that children may
be cared for in their own honmes or in the hones or relatives;
[1] (2) end the dependence of needy parents on governnent
benefits by pronoting job preparation, work, and marriage; [1]
(3) prevent and reduce the incidence of out-of-wedl ock
pregnanci es and establish annual nunerical goals for preventing
and reducing the incidence of these pregnancies; and [1]

(4) encourage the formati on and mai ntenance of two-parent
famlies.” (42 U S.C. § 601(a).)

12



Not hing in these |l egislatively decl ared purposes of
Cal WORKs requires the conpletion rule as a condition of
eligibility for benefits. On the contrary, cutting off benefits
under this rule tends to underm ne these purposes.

Depriving a famly of benefits because a disabled child is
not expected to conplete high school or job training by age 19
obvi ously does not enhance the famly's “right and
responsibility to provide sufficient support and protection of
its children.” (8 11205.) Simlarly, the cutoff of benefits
for this reason does not pronote the famly’'s “right and
responsibility to provide its own econom c security by full
participation in the work force to the extent possible” (ibid.):
a di sabl ed 18-year-old with schooling or job training unfinished
is ill-prepared to work, and having to care for the child
wi t hout Cal WORKs ai d may i npede the parents’ participation in
the work force. Barring a famly fromreceiving benefits
because a di sabl ed 18-year-old will not conplete high school
within a year patently detracts fromthe famly's “right and
responsibility to . . . provide every opportunity for
educational and social progress.” (lbid.) Finally, cutting off
benefits under these circunstances does nothing to “reduc|e]
dependency” or “pronote the rehabilitation of recipients”
(8 11207): it leaves disabled children nore dependent than
before, thus discouraging the “rehabilitation” of all aid
recipients.

Though the conpletion rule is unnecessary to any Cal WORKs

pur pose expressly defined by the Legislature, the Departnment

13



asserts that the rule is neverthel ess essential because Cal WORKs
is “purposefully targeted to serve needy famlies with
children.” Simlarly, the trial court thought the rule
essential “within the nmeaning of the ADA and the Rehabilitation
Act” because “[t]he purpose of the Cal WORKs programis to

provi de a nurturing, supportive hone for a needy child. The
poi nt of demarcation between a child and an adult defines the
basic programeligibility parameter . . . .”% The Departnent’s
argunment and the trial court’s ruling are untenable.

By enacting section 11253, the Legislature has established
the “point of demarcation between a child and an adult” under
the statute as age 19: a child who cones within section 11253
is a “child” for purposes of Cal WORKs up to that age.

Plaintiffs seek benefits for their children only until each
child reaches age 19. W do not see why an 18-year-old who can
conpl ete schooling or job training by age 19 should be deened a
“child” up until then, but one who cannot do so because of

di sability should not be. That distinction has no nore bearing
on the general purpose of “serving needy famlies with children”

than on any specific purpose stated in sections 11205 and 11207.

6 The | ast sentence ends: wi th substantive financi al
consequences.” The financial consequences of granting relief to
plaintiffs relate nore closely to the topic of part |l bel ow
woul d refusing effect to the conpletion rule for persons
simlarly situated to plaintiffs and their children
fundamental ly alter Cal WORKs? We therefore defer our discussion
of this point to part 11

14



The Department cites legislative history related to
Congress’s enactnent of the conpletion rule in the fornmer AFDC
apparently to show that Congress thought the rule essential to
that program But if Congress thought so, its failure to
reenact the rule in TANF shows that Congress has changed its
mnd. |If the Departnment means to argue that our Legislature was
bound by Congress’s earlier finding, the Departnent fails to
explain why the Legislature is not bound by Congress’s | ater
inmplied finding that no conpletion rule is appropriate.’

Finally, the Departnent relies on a federal district court
deci sion holding that the conpletion rule as enacted in a
Washi ngton statute was an essential eligibility requirenent of
that state’s AFDC program (Aughe v. Shalala (WD. Wash. 1995)
885 F. Supp. 1428 (Aughe).) W find Aughe unpersuasi ve.

The court in Aughe first reasoned that the state coul d not
wai ve the conpletion rule because the federal AFDC required it,
a rationale which no | onger applies. (Aughe, supra, 885 F. Supp.
at p. 1431.) The court then stated: “The AFDC is designed to
help children (i.e.[,] those under eighteen years of age) and
their famlies.” As we have explained, this rational e does not
justify a rule that distinguishes between two cl asses of 18-
year-old “children.” Finally, the court asserted (citing no

evidence): “By cutting off aid to those over eighteen the

7 The Departnment asserts that the Legislature is free to inpose
conditions in Cal WORKs even after Congress has discarded themin
TANF, but cites no authority for this proposition. (See fn. 4
ante.)

15



fiscal viability of the AFDC can be maintained.” The court’s
assunption that the fiscal soundness of the AFDC i n WAashi ngton
St at e depended on the conpletion rule has no bearing on whet her
that rule is essential to Cal WORKs. As we shall explain in a
nmonment, the fiscal consequences to Cal WORKs of elimnating the
conpletion rule for disabled students is a matter that should be
tried upon evidence upon renand.

For all the above reasons, we conclude that, on the record
before us, the conpletion rule is not an essential eligibility
requi renment of Cal WORKS.

Il
The Trial Court Erred in Ruling That It Wuld Fundanental |y

Alter the Cal WORKs Programto Abrogate the Conpl etion Rule for

Di sabl ed Students. However, We Shall Remand to the Trial Court

for the Taking of Evidence on the State’s Current Ability to

Meet the Increased Costs of Funding Benefits to Di sabl ed

St udents Caused By Abrogation of the Conpl etion Rul e

The trial court concluded, “[t]he relief requested by
petitioners would constitute a fundanental alteration of the
Cal WORKS program. . . within the neaning of the ADA and the
Rehabilitation Act.” Plaintiffs contend the trial court erred
in concluding it would fundanentally alter Cal WORKs to abrogate
the conpletion rule as to them For reasons that follow, we
agree that the trial court’s conclusion is |legally erroneous on
the record presented.

However, the Departnent asserts that to grant relief to

plaintiffs and those simlarly situated woul d jeopardi ze the

16



program s fiscal soundness. As we shall explain, we cannot
ascertain on this record whether that is so. Mreover, recent
events have dramatically altered our state’s econom c outl ook.
Therefore, we shall remand for the taking of evidence on this
poi nt .

A

Consi derations O her Than Fi scal Consi derati ons

“A public entity shall nake reasonable nodifications in
policies, practices, or procedures when the nodifications are
necessary to avoid discrimnation on the basis of disability,
unl ess the public entity can denonstrate that naking the
nodi fi cati ons woul d fundanmentally alter the nature of the
services, program or activity.” (28 CF.R 8 35.130(b)(7)

[inpl ementing ADA].) Under this guideline, “an otherw se
qgual i fi ed handi capped indivi dual nust be provided with

meani ngf ul access to the benefit that the grantee offers. The
benefit . . . cannot be defined in a way that effectively denies
ot herwi se qualified handi capped individuals the nmeani ngf ul
access to which they are entitled; to assure neani ngful access,
reasonabl e accommodations in the grantee’ s program or benefit
may have to be nade.” (Al exander v. Choate, supra, 469 U S. at
p. 301 [83 L.Ed.2d at p. 672].)

Plaintiffs’ children are “otherw se qualified handi capped
i ndi vi dual s” for purposes of the ADA, and the conpletion rule
deprives them of a benefit available to non-handi capped 18-year-
old children in a programto which the ADA applies. Thus, the

Depart ment must show that it cannot acconmpdate plaintiffs’

17



children and those simlarly situated by permtting themto
obtain that benefit because to do so would fundanmentally alter
Cal WORKs. The Departnent failed to neet its burden in the trial
court.

Rel yi ng on Aughe, supra, 885 F. Supp. at page 1432, the
Departnment asserts that plaintiffs’ remedy would “essentially

rewite the statute,” which (apparently by definition) would
fundanentally alter Cal WORKs. W find Aughe no nore persuasive
on this point than on those discussed in part |I.

The court in Aughe based this part of its analysis solely
on Pottgen, supra, 40 F.3d 926, which upheld a school sports
program s age cutoff against a challenge by an athl ete whose
di sability had kept himin school past the cutoff age. Pottgen
held that it would fundanentally alter school sports prograns to
wai ve the age limt, which serves essential purposes of
schol astic athletics (to protect younger athletes and to
di scourage coaches from seeki ng unfair advantage by using ol der
athl etes, anong others). (ld. at p. 929.) The only possible
accomodation for the plaintiff—to waive the age limt--was
therefore not “reasonable.” (I1d. at p. 930.)

Pottgen’s anal ysis, which Aughe sinply parrots (885 F. Supp.
at pp. 1431-1432), is inapplicable to section 11253(b). Unlike
the age-limtation rule in athletics which prevents ol der youths
fromconpeting unfairly with younger youths, elimnation of the
conpletion rule in this case would not result in disabled
students conpeting unfairly in academ cs wi th younger students.

As shown in part |, the Departnent identifies no essentia

18



pur pose of Cal WORKs i nconpati ble with paying benefits to

ot herwi se qualified children whose disabilities may keep them
from conpl eting high school by age 19. It does not “rewite the
statute” to refuse effect to an inessential condition which

unl awful Iy di scrim nates agai nst the disabl ed.

The Departnment next asserts that plaintiffs’ remedy woul d
fundamental ly alter Cal WORKs by “expanding” its coverage. (See
Bay Area Addiction Research and Treatnent, Inc. v. City of
Antioch (9th Cir. 1999) 179 F.3d 725, 734 (BAART).) The
Departnment is mstaken, and its reliance on BAART is m spl aced.

| n BAART, the court held that a city zoning ordi nance which
barred net hadone clinics within 500 feet of residential areas
discrimnated on its face agai nst persons who came within the
anbit of the ADA and the Rehabilitation Act. (BAART, supra, 179
F.3d at pp. 729-730, 733-734.) Explaining that the “reasonabl e
nodi fi cati ons” requirement under 28 Code of Federal Regul ations
section 35.130(b)(7) (2002) did not apply, the court stated:
“The only possible nodification of a facially discrimnatory |aw
that would avoid discrimnation on the basis of disability would
be the actual renoval of the portion of the | aw that
di scrimnates on the basis of disability. However, such a
nodi fi cati on woul d fundanental ly alter the ordi nance. As
applied to this case, for exanple, the urgency ordi nance coul d
only be rendered facially neutral by expanding the class of
entities that may not operate within 500 feet of a residentia

nei ghbor hood to include all clinics at which nedical services
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are provided, or by striking the reference to nethadone clinics
entirely.” (ld. at p. 734; italics added.)

W t hout discussi ng BAART s subj ect or hol ding, the
Department quotes only the portion of BAART s | anguage we have
italicized. 1In context, that |anguage does not support the
Departnent’ s proposition that a reasonabl e accommbdati on whi ch
“expand[s] coverage” under a facially neutral program so as to
avoi d as-applied discrimnation against qualified individuals,
fundanentally alters the program Nor does any ot her decision
t he Departnent cites.

To the extent that BAART m ght suggest that a court may not
order a public programthat unlawfully excludes the disabled to
di sregard exclusionary |anguage in a statute or ordinance, we
respectfully decline to followit. It remains true that
whenever a public programis altered to enbrace the disabled who
have been excluded on account of their disabilities, the program
is “expand[ed].” That is no reason to refuse to apply the anti -
di scrim nati on nandates of the ADA or the Rehabilitation Act.
| ndeed, to accept the Departnent’s argunent woul d evi scerate
remedi es for disability discrimnation under those acts.

The Departnent further asserts: “[T]he present rule
contained in Section 12253(b) [sic] is itself a reasonable
accommodation for all children who have reached the usual
graduation cutoff age of 18, but need additional tinme to
conpl ete school for whatever reason, including disability.” Not
only does this conflict with the Departnment’s position that no

reasonabl e accommodation for plaintiffs’ children is possible,
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but it m suses the term “reasonabl e acconmodati on.” By
definition, that term nmeans an accommodati on offered to di sabl ed
persons. (Al exander v. Choate, supra, 469 U.S. at p. 361 [83
L.Ed.2d at p. 672]; 28 C.F.R § 35.130(b)(7) (2002).) Non-

di sabl ed 18-year-olds who “need additional tinme to conplete
school” do not require reasonabl e acconmobdati on under the ADA.
Thus it nmakes no sense to describe section 11253(b) as a
reasonabl e accommodation for 18-year-olds in general.

W therefore conclude that the trial court erred as a
matter of |aw by concluding on the record presented to it, that
plaintiffs proposed renmedy woul d fundanentally alter Cal WORKS.

B

The Fiscal Inpact of Plaintiffs’ Renedy

This | eaves the question of fiscal inpact, however. The
Departnment asserts that to grant relief to plaintiffs would
fundanmentally alter Cal WORKs by requiring | arge-scal e additional
expenditures. W cannot resolve this contention on the record
bef ore us.

Both the ADA and the Rehabilitation Act, as construed by
the United States Supreme Court, recognize that public entities
need not make unreasonabl e expenditures of public funds to
provi de services covered by the Acts. Therefore, if such
expendi tures would be required to grant relief to plaintiffs and
others simlarly situated, the courts cannot conpel the State to
provi de the benefits plaintiffs seek.

In Anmstead v. L.C. (1999) 527 U.S. 581 [144 L.Ed.2d 540],

the Suprenme Court interpreted 28 Code of Federal Regul ations
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section 35.130(b)(7) (2001), inplenenting the ADA, which
provides (as noted): “A public entity shall nake reasonabl e
nodi fications in policies, practices, or procedures when the
nodi ficati ons are necessary to avoid discrimnation on the basis
of disability, unless the public entity can denonstrate that
maki ng the nodifications would fundanentally alter the nature of
the services, program or activity.” (ltalics added.) The
Court hel d:

“The State’s responsibility, once it provides conmunity-
based treatnent to qualified persons with disabilities, is not
boundl ess. The reasonabl e-nodi ficati ons regul ati on speaks of
‘reasonabl e nodi fications’ to avoid discrimnation, and all ows
States to resist nodifications that entail a ‘fundanmenta[l]
alter[ation]’ of the States’ services and prograns. [Ctation.]
The Court of Appeals construed this regulation to permt a cost-
based defense ‘only in the nost |limted of circunstances,
[citation], and renmanded to the District Court to consider,
anong ot her things, ‘whether the additional expenditures
necessary to treat [the plaintiffs] in conmunity-based care
woul d be unreasonabl e given the demands of the State’s nental
heal th budget’ [citation].

“The Court of Appeals’ construction of the reasonabl e-
nodi fications regulation is unacceptable[,] for it would | eave
the State virtually defensel ess once it is shown that the
plaintiff is qualified for the service or program she seeks. |If
t he expense entailed in placing one or two people in a

comuni ty-based treatnent programis properly nmeasured for
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reasonabl eness against the State’'s entire nental health budget,
it isunlikely that a State, relying on the fundanental -
alteration defense, could ever prevail. [Citations.] Sensibly
construed, the fundanental -alterati on conponent of the
reasonabl e- nodi fi cations regulation would allow the State to
show that, in the allocation of avail able resources, inmmedi ate
relief for the plaintiffs would be inequitable, given the
responsibility the State has undertaken for the care and
treatment of a |arge and diverse popul ation of persons with
mental disabilities.” (Onstead v. L.C, supra, 527 U S. at p.
604 [144 L.Ed.2d at pp. 559-560].)

The Suprene Court has found a simlar concern for
unr easonabl e public expenditures under the Rehabilitation Act.
I n School Board of Nassau County v. Arline (1987) 480 U. S. 273
[94 L. Ed.2d 307], the Court held that under this Act
“[al ccommpdation is not reasonable if it either inposes ‘undue
financial and adm nistrative burdens’ on a grantee, [citation],
or requires ‘a fundamental alteration in the nature of [the]
program” (480 U.S. at p. 297, fn. 17 [94 L.Ed.2d at p. 321];
see 45 CF.R 8§ 84.12(c) (2001), which provides: “In
determining . . . whether an acconmobdati on woul d i npose an undue
hardship on the operation of a recipient’s program factors to
be considered include: . . . [f] (3) The nature and cost of the
accomodat i on needed.”)

Unli ke the argunents discussed in part I1-A the
Departnent’s argunent that the relief plaintiffs seek woul d

requi re unreasonabl e public expenditures raises a factual
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guestion. W cannot answer that question because the factual
record has not been devel oped and the econom c circunstances of
the State have changed dramatically since trial.

Citing exhibits presented below, plaintiffs assert:

(1) the cost of “nodifying” the conpletion rule as they w sh
“woul d likely average at nost only .34 percent of California s
wel fare paynents;” (2) although this mght cone to $10 million a
year, that cost could easily be paid out of a $1.5 billion
surplus of avail able TANF bl ock grant funds the State has not
yet sought. The Departnent accepts plaintiffs cost estimte
for the sake of argunent but asserts that there is no renaining
TANF bl ock grant bal ance or surplus out of which to pay that
cost. The Departnent requests judicial notice of a purported
excerpt fromthe Governor’s budget for fiscal year 2001-2002 as
revised in May 2001, prepared and published by the Departnent.
(Evid. Code, 88 452, subds. (c) & (h), 459.) According to the
Departnment, this docunent contains information on California s
use of TANF bl ock grant funds.

We deny the request for judicial notice. W frankly cannot
make nuch sense of the document. The Departnent will have the
opportunity to present the docunent to the trial court and argue
its significance on remand.

The record on appeal is inadequate to assess the costs of
getting rid of the conpletion rule for disabled students.

Mor eover, pursuant to Evi dence Code sections 452, subdivisions
(g) and (h) and 459, we take judicial notice that the terrible

events of Septenber 11, 2001, have dramatically changed the
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State’'s fiscal outlook.® We shall therefore remand the matter to
the trial court for the parties to present evidence on this
i ssue.

In the trial court, the Departnment shall have the burden of
persuasion that plaintiffs’ proposed nodification of Cal WORKs
woul d i npose an undue financial hardship on the State. Thus, 28
Code of Federal Regul ations section 35.130(b)(7) (2001) says:

“A public entity shall make reasonabl e accommbdati ons .

unl ess the public entity can denpbnstrate that making the
nodi fi cati ons woul d fundanentally alter the nature of the
services, program or activity.” (See also dnstead v. L.C.,
supra, 527 U S. at pp. 603-604 [144 L.Ed.2d at p. 560].) But in
nmeeting its burden, the Departnent nmay present evidence of the
costs not only as to the plaintiffs herein, but as to al
persons simlarly situated. (O nstead v. L.C, supra, 527 U.S.
at pp. 603-604 [144 L.Ed.2d at p. 560].) Therefore the trial
court is directed on remand to consider the cost of
accomodating plaintiffs and all other persons in the state

simlarly situated.

8 Pursuant to Evidence Code section 455, we have given the
parties the opportunity to comment on our taking judicial
notice.

25



1]
The Departnent Has not Shown That Cal WORKs Benefits Can Be

Denied to Plaintiff Giffin Because Her Child Recei ved SSI

Benefits in Excess of the Cal WORKs Benefits.

Wthout citing authority, the trial court suggested during
oral argument that alternative prograns such as SSI may provide
benefits to di sabl ed special education students who are not
qgualified children under section 11253(b). It is undisputed
that the child of plaintiff Giffin received SSI benefits, both
before and after Cal WORKs benefits were cut off, in an anount
greater than the Cal WORKs benefits.

In this court, the Departnent makes no argunent that
plaintiff Giffin can be denied Cal WORKs benefits because her
child receives SSI. Accordingly, we have been cited no Cal WORKs
statute or regulation that denies Cal WORKs benefits where an
eligible child also receives SSI. Nor has our independent
research di scl osed any.

In the absence of a statute or regulation in the Cal WORKs
program denyi ng benefits upon receipt of SSI, we see no
princi pl ed basis upon which plaintiff Giffin can be denied
benefits. As we have recounted, the ADA outlaws denial of “the
benefits of the . . . progranms . . . of a public entity” by
reason of the disability of a qualified individual. (42 U S. C
§ 12132. Italics added.) Simlarly, the Rehabilitation Act
provi des that, “No otherwi se qualified individual with a
disability . . . shall, solely by reason of her or his

disability, . . . be denied the benefits of . . . any program
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recei ving Federal financial assistance . . . .” (29
USC 8§794. Italics added.)

The two federal acts are therefore ained at the denial of
benefits of a program As we have said, we have found no
statute or regulation in the Cal WORKs program t hat denies
benefits where a child receives SSI. Al though this court
doubtl ess has the authority to nandate the Departnent to
di sregard the conpletion rule, in order to insure conpliance
with the ADA and the Rehabilitation Act, this court has no
authority to rewite the Cal WORKs programw lly nilly so as to
create an exception for children who receive SSI. That is the
proper job of the Legislature; the Departnent does not contend
ot herwi se. Taking the Cal WORKs program as established by the
Legi sl ature, we see no basis to deny benefits to plaintiff
Giffin on the ground her disabled child receives SSI.

DI SPGSI TI ON

The judgnent denying reinstatenent of benefits is reversed.
The matter is remanded to the trial court to take evidence on
the fiscal inpact of plaintiffs’ proposed renmedy as applied to
plaintiffs and others in the state simlarly situated.

Plaintiffs are awarded their costs on appeal.

SI M5 , Acting P.J.

| concur:

RAYE , J.
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Conc. Opn. of Hull, J.

| concur in the result.

The law in this area is a quagnmre; there is no firmground
beneath one’'s feet. | agree only that we should remand this
matter to the trial court for further evidence and a nore
conplete record. | do so with sonme reluctance and | wite
separately to express ny reservations.

Even though this mandamus action is brought on behal f of
only three petitioners, its reach, if successful, wll
presunably extend to any person whose educati on has been del ayed
at any time by virtue of their having suffered a disability. On
this record, that population is unknown and therefore the cost
to the state of a decision in petitioners’ favor is unknown. |
amw lling to return the matter to the trial court to allowthe
parties to present evidence on this issue, but | suspect that
t he nunber of people affected by a ruling in petitioners’ favor
is not only unknown but unknowabl e, either this year, or in
future years. | doubt that it is possible to judge accurately,
or even make an inforned estimate, of the fiscal inpact of a
ruling that bars application of the conpletion rule to an
unknown nunber of persons. And, if that nunber is as large as |
think it may be, a ruling in petitioners’ favor may well have
the practical effect of, essentially, witing the conpletion
rule out of the statute. However, caution suggests we shoul d

have a record that nore fully explores that issue and, for that



reason, | agree the matter should be returned to the tria
court.

The majority renmands the matter to the trial court “to
consi der the cost of accommodating plaintiffs and all other
persons in the state simlarly situated.” (Ma. opn., ante at
p. 25.) To conply with this remand order the trial court wll
be required to consider, in part, the definition of a
“disability.”

Code of Federal Regulations, title 28, section 35.104
(hereafter section 35.104) defines “disability” with respect to
an individual as “a physical or nental inpairnment that
substantially limts one or nore of the major life activities of
such an individual; a record of such an inpairnment; or being
regarded as having such an inpairnment.” (8 35.104 (2002).)

Section 35.104 defines “physical or nental inpairnment” as
“[a]l ny physiol ogical disorder or condition, cosnetic
di sfigurenent, or anatom cal |oss affecting one or nore of the
foll owi ng body systens: Neurol ogical, nuscul oskel etal, speci al
sense organs, respiratory (including speech organs),
cardi ovascul ar, reproductive, digestive, genitourinary, hemc
and | ynphatic, skin, and endocrine” or “[a]lny nental or
psychol ogi cal disorder such as nental retardation, organic brain
syndrome, enotional or nental illness, and specific |earning
disabilities.” (8§ 35.104 (2002).)

Section 35.104 also provides that “[t] he phrase physical or
mental inpairnent includes, but is not limted to, such

cont agi ous and noncont agi ous di seases and conditions as



ort hopedi c, visual, speech and hearing inpairnents, cerebral

pal sy, epilepsy, muscul ar dystrophy, nultiple sclerosis, cancer,
heart di sease, diabetes, nental retardation, enotional illness,
specific learning disabilities, HV disease (whether synptomatic
or asynptomatic), tubercul osis, drug addiction, and al coholism”
(§ 35.104 (2002).)

If we are guided, as | think we should be, by the United
States Supreme Court’s holdings in Qnstead v. L. C (1999) 527
U S. 581 [144 L.Ed.2d 540] and School Board of Nassau County v.
Arline (1987) 480 U S. 273 [94 L.Ed.2d 307], the trial court
nmust decide fromthe evidence presented the nunber of persons in
the State of California who will be unable to conplete high
school before age 19 due to a disability. The trial court wll
then have to determ ne the cost of continuing those person’s
benefits to age 19 and deci de whet her, given the resources
avai l abl e to Cal WORKS, that cost inposes an undue financi al
burden on the program If it does, the requested acconmobdation
is not reasonable and is not required by the Americans Wth
Disabilities Act.

| have difficulty understanding how we can determn ne
whet her the acconmopdati on sought by petitioners will inpose an
undue financial burden on the state when one cannot know how
many people are entitled to that acconmopdati on, or how many
people will be entitled to that accommbdation in the future. W
may be requiring the state to prove what cannot be proven.

| note also that the financial burden of the requested

accomodati on may be greater, or less, in a given fiscal year



dependi ng on the nunber of people who qualify for it and
depending al so on the state’s and the Cal WORKS prograni s
resources. What is “undue” nay well change fromyear to year
If the Anmericans Wth Disability Act requires this
accommodati on, except where it inposes an undue fi nanci al
burden, nust the task of determ ning that burden becone an
annual exercise? WII the conpletion rule be applicable to
those with disabilities in some years but not in others? G ven
the majority opinion’ s analysis of the issue before us, those
results seemlogically to foll ow

For all of these reasons, | aminclined to defer to the
Legislature’s inplied determ nation that the conpletion rule is
an essential eligibility requirenent for the Cal WORKS program

that is, the program s purposes cannot be achieved w thout the

rule. But | amwlling to wait for a conplete record and
consi der what that record mght show | agree with the renand.
HUL L , J.




